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SYLLABUSBY THE COURT

1. When astatement isobtai ned from an accusedinviolation of the prompt
presentment rul e, neither the statement nor matterslearned directly fromthe statement may

be introduced against the accused at trial.

2. Mirandawarningsmust begiventoacriminal suspect, whoisincustody,

prior to conducting a polygraph examination.

3. Prior to giving a polygraph examination, the police must inform the
defendant of hisMiranda rights even though defense counsel ispresentintheroomwiththe

defendant when a polygraph examination is about to be given.

4. Whileadefendant may waivetherightsarticul ated under theMiranda

warnings, adefendant cannot,asamatter of law, waivethereading of theMirandawarnings.

5. In determining whether theinitial Miranda warnings have become so
staleastodilutetheir effectivenessso that renewed warningsshould havebeen given dueto
alapsein the process of interrogation, thefollowingtotality-of-the-circumstancescriteria
should be considered: (1) the length of time between the giving of thefirst warnings and

subsequent interrogation; (2) whether thewarningsand the subsequent interrogationweregiven



in the same or different places; (3) whether the warnings were given and the subsequent
interrogation conducted by the same or different officers; (4) the extent to which the
subsequent statement differed fromany previousstatements; and (5) theapparent intell ectual

and emotional state of the suspect.



Davis, Justice:

Millard J. DeWeese, appel |lant/defendant bel ow (hereinafter referredtoas” Mr.
DeWeese’), appeal s hisfelony-murder convictiondecided by ajury intheCircuit Court of
Ritchie County. The circuit court sentenced Mr. DeWeese to life imprisonment without
mercy. Here, Mr. DeWeese assignserror to (1) the admission of statements he made prior
tobeing presentedtoamagistrate, (2) theadmission of statementsmadeduring the courseof
two polygraph examinations, and (3) themanner inwhich ahearingwasheld to investigate
alleged juror misconduct.! After acareful review of the briefs and record, and
having heardtheoral argumentsof the parties, we reverse theconvictionand sentence, and

remand this case for anew trial.

l.
FACTUAL AND PROCEDURAL HISTORY
Ontheafternoon of August 30,1999, Mr. DeWeese’ sstepdaughter, Josephine
Spears, and her friend Crystal Trader, both approximately fifteen years old, went to the
residenceof thefifty year oldvictiminthiscase, Paul Rollins. Thegirlswantedto buy drugs.
Mr.Rollinswasat hishomedrinking beer withtwo companionswhenthegirlsarrived. One
of Mr.Rollins' companions offered money to oneof thegirlsif shewould performoral sex

on him. The offer was declined. Crystal eventually purchased six green pills from Mr.

Mr. DeWeese also argues that the cumulative effect of the assigned errors
denied him afair trial.



Rollins.? After thepillswerepurchased, both girlsproceeded to the DeWeese homewhere
they later consumed wineand beer. After consumingthewineandbeer, Crystal becameill and

began vomiting.

Several peoplewere at the DeWeese homewhen thegirlsreturned. Among
thosepresentwasL eeL awrence, aformer boyfriend of Crystal’s. AlsopresentwasCrystal’s
brother, Robert Trader. After Crystal becameill, Mr. Lawrenceand Mr. Trader weretold that
shehadtakenpillspurchasedfromMr.Rollins. Thetwoyoung menwerealsotoldthat Mr.
Rollinshad propositioned bothgirlsfor oral sex. LeeLawrenceand anunidentified person

went to Mr. Rollins' home to confront him about the allegations.

L eeL awrenceand hiscompanionfound Mr. Rollinsat homedrinking beer with
aguest,MikeSlater. A verbal disputeerupted betweenLeelLawrenceand Mr. Rollins. Lee
Lawrencethreatenedtokill Mr.Rollinsif Crystal died becauseof thepills. Mike Slater was
apparently ableto calmthingsdown and suggested that everyonegotothe DeWeesehometo

check on Crystal’ s condition.

Oncethefour men arrived at the DeWeese homethey learned that Crystal’ s

conditionhadimproved. It appeared shewould befine. However, adisputeflared outsidethe

2The record does not disclose what the green pills were.
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DeWeese home between Mr. Rollinsand Robert Trader. During the verbal confrontation,
Robert Trader punched Mr.Rollinsontheleft sideof hisface. Theblow renderedMr. Rollins
unconscious. No further physical attacksoccurred. Mike Slater subsequently placed Mr.

Rollins on his shoulder and carried him home.

WhenMr.Sater arrivedat Mr. Rollins home, heplaced Mr. Rollinsonthefront
porch. Mr. Slater thenreturnedtothe DeWeese homewherehestayed for approximately one
hour. Mr. Slater thenreturnedto check onMr. Rollins, andfound himlyingonacouchinhis
livingroom. Mr. Rollinshad no recollection of hisencounter with Mr. Trader. Infact, Mr.
Slater explained to Mr. Rollinsthat he had been hit and knocked unconscious. Mr. Slater
observed that Mr. Rollins' eyewasbeginning to swell and hejokedthat Mr.Rollinswould
“have areal niceshiner tomorrow.” Mr. Slater then left and went to the nearby home of

another friend, but returned briefly to check on Mr. Rollins.

L ater, sometimebetween2:00a.m.and 2:30a.m., Mr. DeWeese, Mr. Lawrence,
andMr. Trader wenttoMr. Rollins’ home. ThethreemenbrokeintoMr. Rollins homeand
found him sleeping in bed. They proceeded to beat him. During Mr. DeWeese' stridl, the
evidencewasconflicting astothe extent to which eachmanactually beat Mr.Rollins2 The

recordisclear,however,indemonstratingthat all threemen didinfact assault Mr.Rollins.

3Therewasevidencethat agolf clubandfanwereused against Mr. Rollinsduring
the attack.



When the beating ended, all three men left the home.

Afterthethreemenleft, Mr. Slater againreturnedtoMr. Rollin’ shome. During
thetrial,Mr. Slater testified that hefound Mr. Rollinsinabadly beaten condition. Hisfacewas
swollen and he was having trouble breathing. Mr. Slater summoned emergency medical
technicians(EM Ts). WhentheEM Tsarrivedthey examined Mr. Rollinsand requested that he
permitthemtotakehimtoahospital. Herefused. TheEM Tsleftanicepack for Mr. Rollins
and then departed. Mr. Slater stayed with Mr. Rollinsuntil sometime after daybreak. Mr.
Slater testified that Mr. Rollinswas alivewhen heleft thehome. At about 11:00 am., Mr.

Slater was advised that Mr. Rollins was dead.*

Shortly after authoritieslearned of Mr. Rollins' death, arrest warrantswere
issuedfor Mr.DeWeese, Mr.Lawrence,andMr. Trader. At4:00a.m., on September 2, 1999,
Mr.DeWeesewasarrested at hismother-in-law’ shomein Huntington. Mr. DeWeesewas
takentotheCabell County jail pendingtransfer to RitchieCounty. Whileat the Cabell County
jail,Mr.DeWeesewasgivenMirandawarnings. Hesubsequently gaveastatement denying
any involvementinMr.Rollins death. Mr. DeWeesewasnot taken beforeamagistratewhile

he was being held by Cabell County officials.

“A subsequent medical examinationrevealedthat Mr. Rollinshad numerous
injuries, including multiple skull fractures and fourteen fractured ribs. It wasthe medical
examiner’ sopinionthat Mr. Rollinsdied of multipleblunt forcetraumaticinjuries. Themost
seriousinjuries were the skull injuries.



At 5:00 p.m. on September 2, a State Trooper picked up Mr. DeWeese and
transported himtothe State PoliceDetachmentinHarrisville, Ritchie County. TheTrooper
arrivedwithMr.DeWeeseat about 8:00p.m. Mr. DeWeesewasinterrogated uponhisarrival
inHarrisville. Hegaveastatementimplicating hisinvolvementinthebeating of Mr. Rollins.
Thestatement, whichwasrecorded, wasconcluded at 9:30 p.m. Atabout 10:45a.m. thenext
morning,Mr.DeWeesewaspresentedfor thevery firsttimetoamagistrate. Heremainedin
custody and, on September 9, 1999, he submitted to two consecutive polygraph examinations.
Duringtheexaminations, he gave additional incriminating statements about hisroleinthe

beating of Mr. Rollins?

Mr. DeWeese ultimately wasindicted by agrand jury for themurder of Mr.
Rollins. Hewastried beforeajury in August, 2000. A mistrial wasdeclaredwhenthejury was
unabletoreachaverdict. A secondtrial beganonMarch 26,2001. OnApril 3,2001, thejury
returned averdict of felony-murder, without mercy * Mr. DeWeesefiled amotionfor anew
trial. Hismotionwasdenied. Hewassubsequently sentencedtolifeimprisonment without

possibility of parole. From these rulings, Mr. DeWeese now appeals.

5See Section I11. B., infra, for additional details about these examinations.

*Thefelony-murder verdict wasbased uponthejury’ sfinding that themurder
occurred during the course of aburglary.



STANDARD OF REVIEW
Mr.DeWeese sappeal isfromthecircuit court’ sorder denying hismotionfor
anew trial. Our general standard for reviewing such a case has been stated as follows:

Inreviewing challengestofindingsandrulingsmedeby a
circuit court, we apply atwo-pronged deferential standard of
review. Wereview therulingsof thecircuit court concerning a
new trial anditsconclusionastotheexistenceof reversibleerror
under an abuse of discretion standard,andwereview thecircuit
court’ sunderlying factual findings under aclearly erroneous
standard. Questions of law are subject to ade novo review.

Syl. pt. 3, Sate v. Vance, 207 W. Va. 640, 535 S.E.2d 484 (2000). Seealso, Statev. Crouch,
191 W. Va. 272, 275, 445 S.E.2d 213, 216 (1994) (“ The question of whether a new trial
should begrantediswithinthediscretion of thetrial courtandisreviewableonly inthecase

of abuse.” (citation omitted)).

ThedispositiveissuesraisedinMr.DeWeese’ sappeal concernthetria court’s
denial of hispretrial motionto suppressstatementsgivenwhileincustody. InSyllabuspoint
1of Satev. Lacy, 196 W.Va.104,468 S.E.2d 719 (1996), weset out the standard of review
of acircuit court’ s ruling on amotion to suppress:

When reviewing a ruling on a motion to suppress, an
appellate court should construe all facts in the light most
favorable to the State, as it was the prevailing party below.
Because of the highly fact-specific nature of a motion to
suppress, particular deference is given to the findings of the
circuit court because it had the opportunity to observe the
witnesses and to hear testimony ontheissues. Therefore, the
circuit court’ sfactual findings are reviewed for clear error.



It has also been held by this Court that “we review denovo questions of law and the circuit
court'sultimateconclusion astotheconstitutional ity of thelaw enforcement action.” State

v. Lilly, 194 W. Va. 595, 600, 461 S.E.2d 101, 106 (1995).

[11.
DISCUSSION
A. Prompt Presentment
Thefirstissuepresented by Mr. DeWeese concernstheincriminating statements
he made prior to being takentoamagistrate. Mr. DeWeese assertsthese statementsshoul d

have been suppressed as they were obtained in violation of the prompt presentment rule.

Our prompt presentment ruleiscontainedinW. Va. Code862-1-5(a)(1) (1997)
(Repl. Vol. 2000) and providesin relevant part:
Anofficer makinganarrest under awarrantissued upona
complaint...,shall takethearrested personwithout unnecessary
delay beforeamagistrateof thecounty wherethearrestismade.
Seealso, W.Va R.Crim.P.5(a) (“ Anofficer making anarrest under awarrant issued upon a
complaint ... shall takethearrested person without unnecessary del ay beforeamagistrate
withinthecounty wherethearrestismade.”). In Syllabuspoint 1 ofStatev. Guthrie,weheld
that “* [t] hedelay intaking adefendant toamagistratemay beacritical factor [inthetotality
of circumstancesmaking aconfessioninvoluntary and henceinadmissable] whereit appears

that theprimary purposeof thedel ay wasto obtain aconfessionfromthedefendant.”” 173W.
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Va. 290, 315 S.E.2d 397 (1984) (quoting Syl. pt. 6, Statev. Persinger, 169 W. Va. 121, 286

S.E.2d 261 (1982)).

Therecordintheinstant caseisquiteclear. Mr. DeWeesewasnot takentoa
magistrate in Cabell County whentheinitial arrest occurred.” Therecord also revealsthat
when Mr.DeWeesewastakento Ritchie County hewasheldinjail for approximately fifteen
hours before being presented toamagistrate. During his pre-presentment confinement in
RitchieCounty, Mr. DeWeesegaveincriminating statementsthat henow contendsshould have

been suppressed. We believe the facts support Mr. DeWeese' s contention.®

Thefactsclearly establishthat thereason Mr. DeéWeesewasnot promptly taken
toamagistratein Ritchie County wasthat becauselaw enforcement official swanted to obtain
a statement from him. During the course of cross-examination of the |lead investigating

officer in the case, Trooper M. Adams, the officer testified that he delayed taking Mr.

'Althoughtheprompt presentment rulewasviolatedinitially in Cabell County,
our concerniswiththeviolation of therulein Ritchie County. That iswheretheincriminating
statements occurred.

8T o beclear, merely detaining adefendant injail under an arrest warrant for
fifteen hoursbeforetaking him/her toamagistratewill not trigger asanctionableviol ation of
theprompt presentment rule. A sanctionableviolationoccursif the purposefor detainingthe
defendant is to conduct an interrogation to obtain an incriminating statement from the
defendant about his or her involvement inthe crimefor which heor shewasarrested. See
State v. Milburn, 204 W. Va. 203, 511 S.E.2d 828 (1998) (holding that delay in taking
defendant to magistratedid not viol atethe prompt presentment rul ebecausethedel ay wasfor
the purpose of questioning the defendant about a crime for which he was not arrested.

8



DeWeeseto amagi strate becausehewanted to obtain astatement fromhim? Trooper Adams

testified as follows:

Q.Andthetruthisthat your primary concernwasgetting
a statement from him; wasn’t it, Trooper?

A. Absolutely. | wanted to speak to Mr. DeWeese.
Absolutely.

Q. Didyouhonestly carewhether [ Cabell County officers]
presented him to a magistrate as required by law?

A.No, sir.

Inspiteof theexplicit evidence showingthat the prompt presentment rulewas
violated, the Statehasarguedthat thecircuit court’ srulingwascorrect. The Statesubmitsthat
Mr. DeWeese was advised of hisMirandarightsseveral timesduringthecourseof thethirty
hour period prior tohisarraignment. Therefore, thestatement wasvoluntary and admissible.
Furthermore, the State notesthat thestatement itsel f wasnot admittedintoevidence. There

wasonly testimony regarding someof itscontents. Wewill takeup each argument separately.

°During the suppression hearing Trooper Adams testified that when Mr.
DeWeesewasbrought to Ritchie County, at approximately 8:00 p.m., therewasno magistrate
availablefor arraignment purposes. However, that testimony wascontradi cted by magistrate
TeresaHarper. Shewason-call and actually in her officewhen Mr. DeWeesewasbrought to
RitchieCounty. Duringthetrial, magistrate Harper testified that, based upon her log entry, she
wasinher officeuntil 10:00 p.m. Themagistrateal sotestified that when shewent homeshe
was available to return to her office for arraignment purposes if summoned.

9



1. Mirandawarnings. Under the argument raised by the State, so long asthe
police read Mirandawarningsto asuspect they may indefinitely withhold the suspect from
amagistratein hopesof obtaininga“voluntary” statement. Wesummarily rg ect thisargument,

asit would completely abolish the very essence of the prompt presentment rule.

The prompt presentment ruleisnot nullified merely because the policeread
Miranda warnings to a suspect who is under arrest.'® The sole purpose of the prompt
presentment rule*”isto bring adetached judicial officer into the processonce an arrest ha[s|
been madetofurnish meaningful protectionfor adefendant’ sconstitutional rights.” Statev.
Ellsworth, 175 W. Va. 64, 69, 331 S.E.2d 503, 507-08 (1985) (emphasis added). See also
Statev. Grubbs, 178 W.Va. 811, 814,364 S.E.2d 824,827 (1987) (Theprompt presentment
rule” requiresanindividual tobepromptly taken beforeaneutral magistrateafter arrest. This
isto insure that the accused isfully informed of hisvarious constitutional and statutory

rights.”).

2. Introduction of only statement contents. We are similarly unpersuaded

1%\We wish to make clear that our prior cases do permit delay in bringing a
suspect beforeamagi stratewhen the suspect wishesto makeastatement. SeeSyl. pt. 3, State
v.Humphrey, 177W.Va.264,351 S.E.2d 613 (1986) (“ Thedel ay occasi oned by reducing an
oral confession to writing ordinarily does not count on the unreasonabl eness of the del ay
whereaprompt presentmentissueisinvolved.” ). However, our caseshavenever heldthat the
policemay purposefully del ay taking asuspect beforeamagistratein order toencouragethe
suspect to make a statement.

10



by the State’ s contention that since only the contents of Mr. DeWeese' s statement was
introduced, and not thestatement itsel f, nolegal consequenceshouldflow fromthedelay in
presenting himtoamagistrate Mr. DeWeese contendsthat thefruitsof thepoisonoustree
doctrineprecluded useof thecontentsof hisstatement. For thereasonsdiscussed, weagree

with Mr. DeWeese.

Under thefruitsof the poi sonoustreedoctrine”‘ [ €] videncewhichislocated by
thepoliceasaresult of information andleadsobtainedfromillegal[] [conduct], constitutes
‘thefruit of the poisonoustree’ andis...inadmissibleinevidence.’” Satev. Sone, 165W.
Va 266, 272, 268 S.E.2d 50, 54-55 (1980) (quoting French v. State, 198 So. 2d 668 (Fla.
Dist.Ct.App.1967)). Wehaveobserved, however, that “ absent aconstitutional violation, the
‘fruits of the poisonoustree’ doctrine hasno applicability.” Satev. Bradshaw, 193 W. Va.

519, 540, 457 S.E.2d 456, 477 (1995).

Theprompt presentment ruleisnot aconstitutional doctrine. Itisalegidatively

created and judicially adopted rule.> See Rogers v. Albert, 208 W. Va. 473,477,541 S.E.2d

UThe contentsreferredtoby theStateinvol ve testimony that agolf club was
used during the beating of Mr. Rollins. The police learned that a golf club wasused only
becauseMr.DeWeeseinformedthem of thisfact inthestatement hegavepriortobeingtaken
toamagistrate. Mr. DeWeesehasal so pointed out that the prosecutor elicited testimony that
he (Mr. DeWeese) gave a statement implicating himself in the attack on Mr. Rollins.

12¢ At commonlaw it wascustomary, if not obligatory, for anarrested personto
bebrought before ajustice of the peace shortly after arrest.” Gersteinv. Pugh,420U.S.103,
(continued...)
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563, 567 (2000) (per curiam) (“[T]heright to prompt presentment is not constitutionally
guaranteed outside the context of awarrantless arrest, but rather exists asastatutory and
procedural right.”). Althoughtheprompt presentment ruleisnot adorned by theconstitution,
it isdesigned to protect the constitutional rights of an accused. Inview of the significant
purpose of the prompt presentment rule, we perceive no legally justifiable reason for not
extending thefruits of the poisonoustree doctrineto preclude the use of evidence derived
directly fromastatement that wasobtai ned asaresult of aviolationof theprompt presentment

rule.

If this Court did not extend the fruits of the poisonous tree doctrine to a
violation of the prompt presentment rule, then prosecutors could get around the legal
consequencesof obtai ning astatement inviolation of theruleby introduci ng testimony only
of matterslearned from the contentsof the statement instead of the actual statement itself.
Such conductisimpermissible. Therefore, “in light of [the] extreme significance of our
prompt presentment statuteto theadministration of criminal justiceinthisstate, andinview
of thepreciousconstitutional rightsimplicated when government officialsarepermittedto
hold personsincustody for extended periodsof timewithout theintervention of aneutral and
detached judicial officer,” Statev. Mason,162W.Va.297,301,249 S.E.2d 793, 796 (1978),

we hold that when a statement is obtained from an accused in violation of the prompt

12(_..continued)
114, 95 S. Ct. 854, 863, 43 L.Ed.2d 54 (1975).
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presentment rul e, neither the statement nor matterslearned directly fromthe statement may

be introduced against the accused at trial.

Based upon theforegoing,wefind that thetrial court committed error in not
suppressing thepre-arraignment statement givenby Mr. DeWeese, aswell asevidenceof all

information learned directly from that statement.*®

B. Polygraph Statements
Mr. DeWeese next argues that the circuit court erred by not suppressing
statementshemadeduring two polygraphexaminaions!* Inthosestatements, Mr. DeWeese
admittedtohitting Mr.Rollins. Thestatementswereintroduced into evidenceby the State.
Mr.DeWeesecontendsthat the statements shoul d have been suppressed becausehewasnot

given Miranda warnings before the polygraph interrogations began.’®

B¥The Statehasnot contended that the* independent sourcerul€” isapplicableto
the facts of this case. See Syl. pt. 4, State v. Aldridge, 172 W. Va. 218, 304 S.E.2d 671
(1983) (“ Theexclusionary rulehasno application whenthe Statel earnsfrom anindependent
source about the evidence sought to be suppressed.”). Therefore, wewill not addressthe
application of thisrule.

1At the conclusion of the first polygraph examination, Mr. DeWeese was
informed that hedid not responded truthfully. Consequently, asecond test wasadmi ni stered
shortly after the first test concluded.

BAsanalternativebasisfor excludingthestatements, Mr. DeWeese contended
that the statementswereinadmissibleunder Rule410of theWest VirginiaRulesof Evidence
andRule11(e)(6) of theWest VirginiaRulesof Criminal Procedure, becausethey weremade
during the course of pleanegotiations. Thetrial court found that therewasno evidenceto

(continued...)
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At the outset we note that no evidence was introduced to the jury that Mr.

DeWeese took polygraph tests. We havelong held that “[p]olygraph test results are not
admissibleinevidenceinacriminal trial inthisState.” Syl. pt. 2,Satev.Frazier,162 W.Va.

602,252 S.E.2d39(1979). Inaddition, wehaveruledthat “[r]eferenceto an offer or refusal
by adefendant totakeapolygraphtestisinadmissibleincriminal trial stothesameextent that
polygraphresultsareinadmissible.” Syl. pt. 2, Satev. Chambers, 194 W.Va. 1,459 S.E.2d
112(1995). Although evidenceof polygraphtest resultsandreferenceto offering or refusing
totakeapolygraphtest areprohibited fromuseinacriminal prosecution, “[t]hegeneral rule
...isthat statementsarenot inadmissiblemerel y becausethey were madeduringthe course
of apolygraph examination.” Peoplev. Ray, 430 N.W.2d 626,628 (Mich. 1988). That is,
statements made by a defendant during the course of a properly administered and

unobj ectionable polygraph test may be used against the defendant at trial.

Intheinstant case, Mr. DeWeese contendsthat the polygraphtestshetook were
improperly administered becausehewasnot givenMirandawarningsprior toeachtest. This
Court hasnever squarely addressed theissue of whetherMirandawarningsarerequiredbefore
apolygraphtestisadministered. See Statev. Frazier, 162 W.Va. 602,620 n.14,252 S.E.2d

39,49 n.14 (1979) (observing in passing that Miranda“ may apply tothedefendant’ staking

15(....continued)
support finding that thepolygraphtestswere taken in the context of pleanegotiations. We
need not addressthisalternativebasi sfor challenging theadmi ssion of thestatementsbecause
the Miranda issue resolves the matter.
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apolygraph test.”). We do so now.

InMirandav. Arizona, 384 U.S. 436,86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966),
theUnited States Supreme Court hel d that | aw enforcement of ficersmust i nform suspectsof
certainfundamental constitutional rightsprior toinitiating custodial interrogation. Miranda
held that asuspect “ must bewarned prior to any questioning that he hastheright toremain
silent, that anything he says can be used against himinacourt of law, that hehastheright to
thepresenceof anattorney, andthat if hecannot afford an attorney onewill beappointedfor
him prior to any questioning if heso desires.” Miranda, 384 U.S. at 479, 86 S. Ct. at 1630,
16 L. Ed. 2d at 726. This Court hasrecognized that “[t] he special safeguards outlined in
Mirandaarenot requiredwhereasuspectissimply takeninto custody, but rather only where
asuspectincustody issubjectedtointerrogation.” Syl. pt. 8, in part,Satev. Guthrie, 205 W.
Va. 326,518 S.E.2d 83 (1999). Here, thereisno disputethat Mr. DeWeesewasin custody

at the time of the polygraph examination.

All courtsthat have been squarely presented with the issue have held that
Miranda warnings must be given to a suspect, who is in custody, prior to conducting a
polygraph examination. SeeVasser v. Solem, 763 F.2d 975, 977 (8" Cir. 1985) (holding that
“when apol ygraph examinationisadministered to asuspect whileunder criminal investigation,
full instructions of hisrights should befurnished”); Peoplev. Gordon, 149 Cal. Rptr. 91, 97

(1978) (holding that where no Miranda warnings were given to defendant before his

15



submission to polygraph test, statements were rendered inadmissible at trial); People v.
Algien, 501 P.2d 468, 470 (Colo. 1972) (suppressing confession after finding policefailed
to advise the “defendant of his Fifth Amendment rights as required by Miranda, before
administering the polygraph examination”); Peoplev. Zimmer, 329 N.Y .S.2d 17,25 (1972)
(suppressing statementsmadeduring polygraph test because” [t] hedefendant’ srightsagai nst
self-incriminationwerenot adequately protected”); Commonwealthv. Bennett, 264 A.2d 706,
708 (Pa.1970) (“Wethereforerulethat, under thecircumstances, it wasabsolutely essential,
bef orethequestioning began during thepolygraphtest, that Bennett begivenafull warning of
hisconstitutional rights,and since hewasnot, theevidentiary useof any factssecuredthrough
such questioning or any subsequent questioning, tainted by the original illegality, was
constitutionally proscribed.”); Statev. Faller,227N.W.2d 433,436 (S.D.1975) (remanding
the casefor “thetrial courttodeterminewhether defendant was given hiswarnings before
submitting to thepolygraph examinationand, if so, whether heunderstood such”). Seealso,
Wyrick v. Fields, 459 U.S. 42, 44, 103 S. Ct. 394, 394, 74 L. Ed. 2d 214 (1982) (“Prior to
undergoi ng the polygraph examination, Fi eldswasgiven awritten consent document, whichhe
signed,informing himof hisrights, asrequired by Miranda[.]”). Asaresult of theforegoing
authorities, we have little hesitancy in holding that Miranda warnings must be givento a

criminal suspect, who isin custody, prior to conducting a polygraph examination.

%We wish to make clear that our decision today addresses only theissue of
providing Mirandawarningsto adefendant, whoisincustody, prior to performing apolygraph
test. See People v. Ochoa, 79 Cal. Rptr. 2d 408, 437 (1999) (same); Sate v. Pinder, 736

(continued...)
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Thereisnodispute. Mr. DeWeesewasnot givenMirandawarningsimmediately
prior totakingthepolygraphtests. The State contends, andthetrial courtfound, that failure
to provideMirandawarningswasnot fatal because Mr. DeWeese’ scounsel waspresentinthe
buildingwhenthetestswereadministered, defensecounsel expressy waivedtherighttohave
Mirandawarningsgiven,and Mirandawarnings had previously beengiventoMr.DeWeese

by thepolice. Based uponthetrial courtsthreefindings, wewill takeup eachissueseparately.

1. Presence of counsdl during polygraph interrogation. The trial court
found that the presence of defense counsel inthe building where the polygraph testswere

administered obviated the need for giving Miranda warnings. We disagree.

Oneof therightsafforded byMirandaistheright to have counsel present during
an interrogation. Likewise, Miranda does not stand for the proposition that a warning
regarding theprivilegeagai nst sel f-incriminationisnot required when counsd ispresent at an

interrogation.!” Infact,Mirandaexplainedthecritical needfor givingthewarning asfollows:

18(....continued)
A.2d 857, 872 (Conn. 1999) (same); Sate v. Demuynck, 779 So. 2d 342, 343 (Fla. Dist. Ct.
App. 2000) (same); Daviesv. Sate, 730 N.E.2d 726, 734 (Ind. App. Ct. 2000) (holding that
Mirandawarningsarenot required prior to giving apolygraphtest whenadefendantisnotin
custody); Gomesv. State, 9 SW.3d 373, 379 (Tex. Ct. App. 2000) (same).

YDuringora argument Mr. DeWeese' scounsel pointed out that, although hewas
presentinthebuilding wherethe polygraphtestsweregiven, thepolicewould not permit him
tobepresentintheroomwhilethetestswereadministered. | nsofar asthisissuewasnot made
anassignment of error, weareconstrai ned from addressi ngthemeritsof thematter. However,

(continued...)
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The warning of the right to remain silent must be
accompanied by theexplanationthat anything said canandwill be
used against theindividual in court. Thiswarningisneededin
order tomakehimawarenot only of theprivilege, but al so of the
consequences of forgoingit. Itisonly through an awareness of
these consequences that there can be any assurance of real
understanding andintelligent exerciseof theprivilege. Moreover,
thiswarning may serveto maketheindividual moreacutely aware
that heisfaced with aphase of theadversary system--that heis
not in the presence of persons acting solely in hisinterest.

. . . [T]his warning is an absolute prerequisite to
interrogation. No amount of circumstantial evidence that the
personmay havebeenawareof thisright will sufficetostandin
its stead.

Miranda, 384 U.S. at 469-472 , 86 S. Ct. at 1625-1626.

Under Miranda, themerepresenceof defense counsel at aninterrogation does
not negatethenecessity for providingthewarning against self-incrimination. Thiswarning,
asreguired by theMirandadecision,isan absol uteprerequisitetointerrogation. Indeed, we
havefound nodecisionwhereinacourt hasruled that adefendant forfeitshis/her right to be
informed of theprivilegeagainst self-incrimination merely because he/shehasexercisedthe
right to have counsel present at an interrogation. “‘In these circumstances, we find it

intolerable that one constitutional right should have to be surrendered [because of the]

1(...continued)
wewill point out that, with theexception of agrandjury proceeding, acriminal defendant has
aright to have counsel present in the room where an interrogation is taking place.
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assert[ion of] another.”” Sate ex rel. Farley v. Kramer, 153 W. Va. 159, 186, 169 S.E.2d
106, 121 (1969) (quoting Smmons v. United Sates, 390 U.S. 377, 88 S. Ct. 967, 19
L. Ed. 2d 1247 (1968)). See Satev. Phillips, 600 N.E.2d 825, 827 (Ohio Ct. App. 1991)
(“Phillipsand hisattorney voluntarily went tothe policestation after thedrive-by shooting
occurred. Detective Zimmerman gave Phillipsthewarningsrequired byMiranda, and then
talked to Phillipsin his counsel’s presence.”). Asone court appropriately observed, the
government “ may not nullify the protection Mirandaaffordsadefendant by usingtrickery to
extract incriminating statementsfrom him that otherwise coul d not be obtai ned without first
givinghimtherequiredwarnings.” United Satesv. Hayles, 471 F.2d 788, 791 (5" Cir. 1973).
Thus, we hold that prior to giving a polygraph examination, the police must inform the
defendant of hisMiranda rights even though defense counsel ispresentintheroomwiththe
defendant when apolygraph examination isabout tobegiven. Totheextent that thetrial court
foundthat defensecounsel’ spresenceobviatedtheneedfor givingMirandawarningsto Mr.

DeWeese, this finding was erroroneous.

2 Waiver of Miranda warnings. As previously noted, the trial court also
concludedthat defense counsel expressly waivedtheright tohave Mirandawarningsgiven.
Whilenot absol utely clear, therecord doessuggest that def ense counsel wasasked whether

reading Mirandawarningswerenecessary. Defense counsel indicated thewarningsdid not
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have to be given.’® Assuming that this scenario did in fact occur, it does not help the State.

Our cases haverecognizedthat therightsarticulated inthe Miranda warnings
may bewaived. In Syllabus point 2 ofSatev. Bragg, 160W.V a.455,235 S.E.2d 466 (1977)
we held that “[a] defendant may waive hisconstitutional rights, asenunciated in Miranda,
provided thewaiver ismadevoluntarily, knowingly andintelligently.” In every decision
rendered by this Court finding a valid waiver of Miranda rights, the facts revealed that
Miranda warnings were given before the rights enunciated therein were waived. Seeeg.,
Statev.lvey,196 W.Va.571,577,474 S.E.2d 501, 507 (1996) (finding waiver after Miranda
warningsgiven); Satev. Moore, 193W.Va. 642,648,457 S.E.2d 801, 807 (1995) (same);
Statev. Sugg, 193 W. Va. 388, 399, 456 S.E.2d 469, 480 (1995) (same); Sate v. Parsons,
181 W. Va. 131, 135, 381 S.E.2d 246, 250 (1989) (same); Statev. McDonough, 178 W. Va.
1,4, 357 S.E.2d 34,37(1987) (same); Satev. Hambrick, 177 W. Va. 26, 29, 350 S.E.2d 537,
540 (1986) (same); State v. Wimer, 168 W. Va. 417, 422, 284 S.E.2d 890, 893 (1981)

(same).

ThisCourt has never heldthat theactual reading of Mirandawarningsmay be
waived. |naddition, after an exhaustivesearch, wehavefound no other court that hasrul ed that

adefendant may waivetheactual reading of Mirandawarnings. Thereason no court hasso

BMr. DeWeese' sappeal brief does not concedethat trial counsel stated that
Miranda warnings need not be given.
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held, is found in the Miranda decision, wherein the opinion held:
Prior to any questioning the person must be warned that

he hasaright toremainsilent, that any statement he does make

may beused asevidenceagainst him,and that he hasaright of the

presence of an attorney, either retained or appointed. The

defendant may waiveeffectuation of theserights, provided the

waiver is made voluntarily, knowingly and intelligently.
Miranda, 384 U.S. at 444-45, 86 S. Ct. at 1612. (Emphasis added.) Miranda recognizes a
waiver only of rightsto which adefendant hasbeeninformed. See Syl. pt.7,inpart, Satev.
Plantz, 155W.Va.24,180S.E.2d614 (1971) (* A statement freely and voluntarily made by
anaccused whilein custody or deprived of hisfreedom by the authorities and subjectedto
questioningisadmissibleinevidenceagainst himif it clearly appearsthat such tatementwas
freely and voluntarily made after the accused had been advised of his constitutional right[s]

... [and] after he has been so advised, he knowingly and intelligently waives such rights.”

(Emphasis added)).

To permit the policeto ask adefendant if he/shewantsto beinformed of the
rights articulated in Miranda would defeat the very purpose of Miranda warnings. The
essenceof thosewarningsistoaccurately and fully informadefendant of his/her fundamental
constitutional rights. Nothing but mischief would flow from arule that would permit a
defendant towaivetheright to beinformed of therightsembodiedintheMirandawarnings.
Consequently, we hold that while a defendant may waive the rights articulated under the

Mirandawarnings, adefendant cannot, asamatter of law, waive the reading of theMiranda
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warnings. Totheextent that thetrial court foundthat defensecounsel waivedMr. DeWeese' s
rightto haveMirandawarningsgiventohim,thisfinding waserror. Theright to haveMiranda

warnings given simply cannot be waived.

3. Effect of prior Miranda warnings. Lastly, the trial court found that Mr.
DeWeesedid not haveto begiven Mirandawarningsbef orethe polygraph examinationstook
placebecausehehad previously been given Mirandawarnings. Theissue of therenewal of

Miranda warnings presents a matter of first impression for this Court.

“Thereisnoreguirement that an accused becontinually reminded of hisrights
once he has intelligently waived them[,]” Biddy v. Diamond, 516 F.2d 118, 122 (5th
Cir.1975). Nevertheless, “ Mirandawarnings, once given, are not to beaccorded unlimited
efficacy or perpetuity.” United Satesv. Hopkins, 433 F.2d 1041, 1045 (5th Cir.1970). That
is, “[a] criminal suspect who knowingly and voluntarily waiveshisMirandarightsneed not be
re-advised of thoserightsduring subsequent interrogations, solong astheinitial waiver retains

its efficacy.” Yungv. Sate, 906 P.2d 1028, 1033 (Wyo. 1995).

A review of decisionsaddressi ngtheissueof renewedViirandawarningsreveal s
that thereisno generally recognized fixedtimeperiodinwhichwarningsmust berenewed.
For example,inSatev. DuPont, 659 So.2d 405 (Fla. Dist. Ct. App. 1995), the defendant was

arrested and chargedwithfirst-degreemurder. Prior to hisarrest, thedefendant voluntarily
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went to police headquarters for a polygraph examination. The defendant made self-
incriminating statements during the examination. After his arrest and prior to trial, the
defendant filed amotionto suppressthe statements madeduring thepol ygraphtest, asserting
that hewasnot given Mirandawarningsimmediately prior tothetest. Thetrial court agreed
that Miranda warnings were required and therefore suppressed the statements. The State
appealed the suppression order. Oneissue raised by the State in the appeal was that the
defendant had been given Mirandawarningstwelvehoursprior totaking thepolygraphtest.
TheStateal so argued that the polygraph examiner informed thedefendant that hisMiranda
rightsstill applied. Theappellatecourt rejected the State’ sargumentsand affirmed thetrial
court’ sruling suppressing thepolygraph statements. In so doing, the appel late court held that:
Wefindthat [theexaminer’ 5| statement to[thedefendant],

that hisMirandarights still applied, was not aproper Miranda

warning.... [ Thedefendant] should havebeen properly advised

of his Mirandarights again before the polygraph exam.

Thepolygraph examwasconducted morethan 12 hours

after [thedefendant] wasfirstread Miranda. ... Consequently, it

wasimportant that [thedefendant’ s| Mirandarightsbeexplained

tohim, including hisrighttoremainsilent, beforethepolygraph

exam.
DuPont, 659 So. 2d at 407-408. See also Ex parte J.D.H., 797 So. 2d 1130 (Ala. 2001)
(lapse of 16 daysrequiredrenewal of Mirandawarnings); Commonwealthv. Doe, 636 N.E.2d
308 (Mass. App. Ct. 1994) (lapse of 2 days required renewal of Miranda warnings);

Commonwealth v. Coplin, 612 N.E.2d 1188 (Mass. App. Ct. 1993) (lapse of thirty to

forty-five minutesrequired renewal of Miranda warnings); Commonwealthv. Wideman, 334
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A.2d594 (Pa.1975) (lapse of twelve hoursrequired renewal of Mirandawarnings); Statev.
Walker, 729 S.W.2d272 (Tenn.Crim.App.1986) (lapse of four monthsrequired renewal of

Miranda warnings).

WhilethecourtinDuPont found that renewed Mirandawarningswererequired
after alapseof twelvehours, the court in Biddy v. Diamond, 516 F.2d 118, held that renewed

Miranda warnings were not required after alapse of 14 days.

In Biddy the defendant was convicted of manslaughter by a Mississippi jury.
After exhausting direct appeal s, thedefendant inBiddyfil ed afederal habeascorpuspetition.
Oneof theissuesraisedinthepetition wasthat the policefailed toread Mirandawarningsto
thedefendant during aninterrogationinwhich shegaveincriminating statements. Thefederal
district courtdeniedrelief. Thedefendant appeal edtotheFifth Circuit Court of Appeals. The
Fifth Circuit held thatMirandawarni ngswerenot necessary becausethepolicehadinformed
thedefendant of thewarnings 14 daysprior to obtai ning theincriminating statements. The
opinioninthecase stated that “ afurther delineation ... of petitioner’ srights,which shehad
stated that sheunderstood from prior explanations, would have been needl essly repetitious.”
Biddy, 516 F.2d at 122. See also United States v. Andaverde, 64 F.3d 1305 (9th Cir.1995)
(lapse of oneday did not require renewed Miranda warnings); United States ex rel. Hennev.
Fike, 563 F.2d 809 (7th Cir. 1977) (lapse of nine hoursdid not require arenewed Miranda

warnings); Puplampu v. United States, 422 F.2d 870 (9th Cir.1970) (Iapseof two daysdid not
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requirerenewed Miranda warnings); Maguirev. United Sates, 396 F.2d 327 (9th Cir. 1968)
(lapse of three daysdid not require renewed Mirandawarnings); Faganv. State, 412 So. 2d
1282 (Ala. Crim. App. 1982)(lapse of three-and-one-half hours did not require renewed
Miranda warnings); Commonwealthv. Slanskas, 746 N.E.2d 445 (M ass. 2001) (lapse of two
hours did not require renewed Mirandawarnings); Koger v. State, 17 P.3d 428 (Nev. 2001)

(lapse of 12 days did not require renewed Miranda warnings).

Thedecisionsin DuPont and Biddy illustrate thelack of consensusregarding
whenrenewed Mirandawarningsmust begiven. Tohelpresolvethisunsettled areaof thelaw,
some courts have adopted the following test:

I n determiningwhether Mirandawarningsbecameso stale
astodilutetheir effectivenessbecauseof asignificant lapsein
the process of interrogation, the following
totality-of-the-circumstancescriteriashould beconsidered: (1)
thelength of timebetween the giving of thefirst warnings and
subsequent interrogation, (2) whether the warnings and the
subsequent interrogation were given in the same or different
places, (3) whether thewarningsweregiven and the subsequent
Interrogation conducted by thesameor different officers, (4) the
extent to which the subsequent statement differed from any
previous statements, and (5) the apparent intellectual and
emotional state of the suspect.

See also People v. Delgado, 832 P.2d 971, 973 (Colo. Ct. App. 1991); See also DeJesus v.
State, 655A.2d1180,1195 (Del. 1995); Statev. Lester, 709 N.E.2d 853, 856 (Ohio Ct. App.
1998); Satev. Birmingham, 527 A.2d 759, 761-762 (Me. 1987); Commonwealth v. Hughes,

555A.2d 1264,1276 (Pa.1989). Courtshaveal so concluded that “the most rel evant factor
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inanalyzing whether aformer Mirandaadmonition has diminished is the amount of time
el apsed betweenthefirst reading and thesubsequentinterview.” Koger v.State, 17 P.3d 428,

431 (Nev. 2001).

Webelievetheabovetest providessound guidancefor thecourtsof thisState.
Accordingly,wehold that in determining whether theinitial Miranda warnings become so
staleastodilutetheir effectivenessso that renewed warningsshould have been givendueto
alapsein the process of interrogation, thefollowingtotality-of-the-circumstancescriteria
should be considered: (1) thelength of time between the giving of the first warnings and
subseguent interrogation; (2) whether thewarningsand thesubsequent interrogation weregiven
in the same or different places; (3) whether the warnings were given and the subsequent
interrogation conducted by the same or different officers; (4) the extent to which the
subsequent statement differed from any previousstatements, and (5) theapparent intellectual

and emotional state of the suspect.

For resolution of theissueinthiscase, thefirst criterion it isdispositiveasa
matter of publicpolicy inWest Virginia. When Mr. DeWeesewasarrested on September 2,
1999, by Cabell County officials, hewasgivenMirandawarnings. Mr. DeWeesewaivedthe
rightshewasinformed of and gaveastatement denying any involvement with thedeath of Mr.
Rollins. Several hourslater, onthesameday, Mr. DeWeesewaspicked up by aState Trooper

andtakentoRitchieCounty. When Mr. DeWeesewas picked up hewasagaingiverMiranda
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warnings. The record fails to disclose whether Mr. DeWeese waived hisrights after the
warningsweregivenasecondtime. OnceMr. DeWeesearrived at the State Poli cedetachment
inRitchieCounty, hewasagaingiverMirandawarnings. Mr. DeWeesethereafter waived his

rights and gave an incriminating statement.*

Mr.DeWeesewasnot agai ninterrogated by thepoliceuntil September 9, when
thepolygraphtestswereadministered. Thus, roughly sevendayshad|apsed sincethelasttime
Mr.DeWeesewasgivenMirandawarnings. Wefindthat thepolicewererequiredtoread Mr.
DeWeesetheMirandawarningsbeforethepolygraphtestsweregiven. Asamatter of public
policy inWest Virginia, alapseof sevendaysbetweenaninitial waiver of therightsenunciated
intheMirandawarningsand asubsequent i nterrogati on requiresrenewed warningsbeforethe
subsequent interrogation may occur. Consequently, the circuit court committed error in
findingthat renewed Mirandawarningswere not necessary because prior warningshad been

given.

Based upontheforegoing analysis,weconcludethat thecircuit courterredin
each of the three bases for itsruling that Miranda warnings were not required before the
polygraphtestsweregiven. Conseguently, thestatementsmadeby Mr. DeWeeseduringthe

polygraph examinations should have been suppressed.

P“Wepresumethat Mr. DeWeesewasal so informed of hisrightswhenhewas
taken before a magistrate for arraignment.
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C. HarmlessError

Finally, the State contends that any error in admitting Mr. DeWeese' s pre-
arraignment statementsand hispolygraph statementsconstituted harmlesserror. Wedisagree.
Wehavelongheldthat “ [ €] rrorsinvol ving deprivation of constitutional rightswill beregarded
as harmless only if there is no reasonable possibility that the violation contributed to the
conviction.” Syl. pt. 20, Satev. Thomas, 157 W. Va. 640, 203 S.E.2d 445 (1974). Seealso
W.VaR.Crim.P.52(a) (“Any error, defect, irregularity or variance which does not affect
substantial rightsshall bedisregarded.”). Further, “[f]ailureto observeaconstitutional right
constitutes areversible error unless it can be shown that the error was harmless beyond a
reasonable doubt.” Syl. pt. 5, Sateexrel. Grob v. Blair, 158 W. Va. 647, 214 S.E.2d 330

(1975)

Here, theMirandaviol ationresultedinthe pol ygraph examiner takingthestand

\We have previously pointed out that the prompt presentment rule is not
constitutionally based. Therefore, harmlesserror analysisfor theviolation of theruleinthis
casewouldbegoverned by adifferent standard. SeeSyl . pt. 2, Statev. Atkins, 163W.Va. 502,
261 S.E.2d55(1979) (“Whereimproper evidenceof anonconstitutional natureisintroduced
by the State in a criminal trial, the test to determine if the error is harmlessis: (1) the
inadmissibleevidence must beremoved fromthe State’ scase and adetermination madeasto
whether theremaining evidenceissufficient to convinceimpartial mindsof thedefendant’ s
guiltbeyond areasonabledoubt; (2) if theremaining evidenceisfoundto beinsufficient, the
errorisnot harmless; (3) if theremaining evidenceissufficient to support theconviction, an
analysismust thenbemadeto determinewhether the error had any prejudicial effectonthe
jury.”). Becausewe find that admission of the statements obtai ned in violation of Miranda
wasnot harmlessbeyond areasonabl edoubt, we need not perform anindependent analysisto
determine whether the prompt present rule violation was harmless error.
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and informing thejury that Mr. DeWeese admitted to beating Mr. Rollins. During direct
examination of the polygraph examiner by the State, the following exchange occurred.

Q.Didyouask Mr. DeWeeseif hehad participatedinthat
homicide?

A.Yes, | did.

Q.Andwhat,if anything,did heindicatetoyou had been
his participation in that?

A. He explained to me that he had hit Mr. Rollins
approximately 20times. That hehad kicked himseveral timesand
that he hit him with abox fan.

Q.Didheindicate where all he had hit and kicked Mr.
Rollins?

A.Heindicated that hewasstandingonthebedwith his
handsagainst thewall for support, kicked him several times. He

stated that hehad hit himabout thehead andface.| amnot saying

hedidit 20times, but heindicated hehit himandthat wasoneof

the areas.

Thepolygraph examiner wasaState Policesergeant. Theexaminer’ sposition
asalaw enforcement officer undoubtedly provided aheightened sense of veracity astothe
truth of themattersasserted by theexaminer. AsMr. DeWeese' sbrief aptly illustrates, this
testimony wasnot coming from“ aco-defendant or someother unsavory character[.]” Further,

becausethestatementsproffered against Mr. DeWeeseweregiveninthecontext of polygraph

examinations, defensecounsel could not effectively challengetheveracity of thestatements
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without al erting thejury that the pol ygraph examinationshad occurred? Eventhoughthe State
presented testimony from the co-defendantsthat i mplicated Mr. DeWeeseZwes mply cannot
concludethat theincriminating statementsprovidedto thejury by thepolygraph examiner were

harml ess beyond a reasonabl e doubt.?

V.
CONCLUSION
Wefindthat thetrial court committed error innot suppressing statementsmade
by Mr. DeWeese prior to hisarraignment before a magistrate and during the polygraph
examinations. Consequently, wereverseMr. DeéWeese' sconvictionand sentence. Weremand

this case for anew trial consistent with the rulings herein.

Reversed and Remanded.

2IMr. DeWeese argued before the trial court and in this Court, that the
Incriminating polygraph statementsweremade during approximately seven to ninehoursof
grueling repetitious questioning.

2Mr. Trader entered aplea agreement that resulted in a sentence of threeto
fifteen years for voluntary manslaughter. Mr. Lawrence was convicted of second degree
murder and received a sentence of thirty years.

Because we are reversing this case we need not address the remaining
assignments of error.
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